Alimony Memorandum

I.  Alimony is a substitute for the support which is normally incident to the marital 
relationship. Lide v. Lide, 277 S.C. 155, 283 S.E.2d 832 (1981). Ordinarily, the purpose of alimony is to place the supported spouse, as nearly as is practical, in the position of support she enjoyed during the marriage. See Voelker v. Hillock, 288 S.C. 622, 344 S.E.2d 177 (Ct. App. 1986).

Alimony may be awarded as periodic payments or in a lump sum. Section 20-3-130, Code of Laws of South Carolina, 1976; McCune v. McCune, 284 S.C. 452, 327 S.E.2d 340 (1985). It may also be awarded as permanent support or as temporary, rehabilitative support. See Section 203-130; cf. Brewer v. Brewer, 242 S.C. 9, 129 S.E.2d 736 (1963) (permanent alimony); Herring v. Herring, 286 S.C. 447, 335 S.E.2d 366 (1985) (temporary, rehabilitative support). If a claim for alimony is well founded, the law favors the award of permanent, periodic alimony. See O'Neill v. O'Neill, 293 S.C. 112, 359 S.E.2d 68 (Ct. App. 1987).

The power to award lump sum alimony should be exercised only where special circumstances require it. Millis v. Millis, 282 S.C. 610, 320 S.E.2d 66 (Ct. App. 1984). Lump sum awards are not favored and should be given only in exceptional cases or when consented to. Matheson v. McCormac, 186 S.C. 93, 195 S.E. 122 (1938). An award of lump sum alimony must be supported by some impelling reason for its necessity or desirability. Millis v. Millis.

II. Determining Entitlement and Amount:

· No set formula for deciding the amount to be awarded.
· Where the parties do not settle the issue of alimony or otherwise agree to limit the trial judge's authority, the alimony statute gives the trial judge about as much discretion as possible. The intent of the legislature to provide great flexibility to the trial judge appears in the first paragraph of S.C. Code Ann. § 20-3-130(A) (Supp.):
· In proceedings for divorce from the bonds of matrimony, and in actions for separate maintenance and support, the court may grant alimony or separate maintenance and support in such amounts and for such term as the court considers appropriate as from the circumstances of the parties and the nature of case may be just, pendente lite, and permanently.
· The family court is not required to specifically evaluate each and every factor, just the relevant factors. King v. King, 384 S.C. 134, 681 S.E.2d 609 (Ct. App. 2009)
· Factors the court may consider:
1. the duration of the marriage together with the ages of the parties at the time of the marriage and at the time of the divorce or separate maintenance action between the parties; 
1. The physical and emotional condition of each spouse; [sick/mental health issues]
1. The educational background of each spouse, together with need of each spouse for additional training or education in order to achieve that spouse’s income potential;
1. The employment history and earning potential of each spouse;
1. The standard of living established during the marriage;
1. The current and reasonably anticipated earnings of both spouses;
1. The current and reasonably anticipated expenses and needs of both spouses;
1. The marital and non-marital properties of the parties, including those apportioned to him or her in the divorce or separate maintenance action;
1. custody of the children, particularly where conditions or circumstances render it appropriate that the custodian not be required to seek employment outside the home, or where the employment must be of a limited nature;
1. marital misconduct or fault of either or both parties if it occurs after
9. the formal signing of a written property or marital settlement agreement or 
9. entry of a permanent order of separate maintenance and support or of a permanent order approving a property or marital settlement agreement between the parties;
1. the tax consequences to each party as a result of the particular form of support awarded;
1. the existence and extent of any support obligation from a prior marriage of for any other reason of either party
1. such other factors the court considers relevant.

III. Changed Circumstances:

In order to justify modification, the changes in circumstances must be substantial or material. Sharps v. Sharps, 342 S.C. 71, 535 S.E.2d 913 (2000); Thornton v. Thornton, 328 S.C. 96, 492 S.E.2d 86 (1997). 

Fuller v. Fuller, 397 S.C. 155 states “a court hearing an application for a change in alimony should look not only to see if the substantial change was contemplated by the parties, but most importantly whether the amount of alimony in the original decree reflects the expectation of that future occurrence."

Unwarranted debts are insufficient to establish changed circumstances or justify an increase in alimony. The fact Mrs. Baker has gone further into debt merits only minimal consideration in light of the (1) court's observation some of her “obligations are a result of financial irresponsibility and foolish borrowing,” (2) evidence she owes $1500 to clothing stores, and (3) lack of evidence her normal living expenses have increased. See Von Herbers v. Von Herbers, 6 Wash. 2d 100, 106 P.2d 737, 742 (1940); Disney v. Disney, 121 Cal. App. 2d 602, 263 P.2d 865, 873 (1953). Baker v. Baker, 286 S.C. 200, 203, 332 S.E.2d 550, 552 (Ct. App. 1985).
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If there is “some evidence of willful misconduct, bad faith, intention to dissipate marital assets, or the like, before a court may alter the equitable distribution award for such misconduct."	McDavid v. McDavid, 333 S.C. 490.

i. Changed Circumstances the Court Finds Substantial Enough to Warrant Modification
b. An event designated as a changed circumstance in a divorce decree
c. Inheritance
d. Disappearance of supported spouse
e. Deteriorating health impacting financial circumstances
f. Termination of child support
g. Increased need (reasonableness issue)
h. Decreased ability to pay
i. A decrease in income from $140,000 to $120,000 is not a substantial or material change that warrants reduction of an alimony obligation. Penny v. Green, 357 S.C. 583, 594 S.E.2d 171 (Ct. App. 2004). 
ii. A decrease in income from $108,948 to $60,000 is a significant change warranting a modification of alimony. Gartside v. Gartside, 383 S.C. 35, 677 S.E.2d 621 (Ct. App. 2009).

1. Changed Circumstances the Court Finds Not Substantial Enough to Warrant Modification
1. Anticipated increase in income
1. Changes in contemplation of parties at the time of the decree
1. Changes in financial status due to division of marital property
1. Appreciation in the value of real estate
1. A child's graduation from college where there is no evidence that the supported spouse's expenses will decrease
 
IV. Bankruptcy & Alimony

0. 11 U.S.C. 523
0. Alimony is one of the obligations which is not dischargeable upon bankruptcy
0. Support of spouse or child pursuant to a divorce decree, separation agreement or property settlement agreement (domestic support obligation) are not dischargeable upon bankruptcy 




